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1. Background



Do environmental laws facilitate/hinder 
ecological restoration?

1. Which laws mention ecological 
restoration in the Italian legal 
framework?

2. Do they aim for ER? 

� qualitative analysis of the law 

2. Research question(s) and 
methodology



ER: “Intentional activity that initiates or accelerates the recovery of 
an ecosystem with respect to its health, integrity and sustainability” 
(Gann et al., 2019)

2.1 Definitions

Restorative activities: 
can be implemented 
to support the 
recovery of 
ecosystems and they 
can “be conceived of 
as a continuum”.



3. The eco-legal landscape
Environmental law Sources of national laws Italian terms Restorative activity
Development laws and 
industry-specific regulations 
(release of permits)

EX ANTE

Legislative Decree n. 152 of 
2006 (Environmental Code), 
R.D. 29/7/1927 n. 1443
D.P.R. n. 616/1977 

Rivegetazione, rimboschimento, recupero 
ambientale, ripristino, ricomposizione, rinnovazione 
artificiale, ripristino dello stato dei luoghi, 
risanamento 

Rehabilitation

Remediation after damage 
(unknown polluter/identifiable 
polluter)

EX POST

Legislative Decree n. 152 of 
2006 (Environmental Code) part 
IV ”Rifiuti e bonifica“, art. 
239ss, part VI  “Tutela 
risarcitoria contro i danni 
all’ambiente”, art. 298bis ss

Messa in sicurezza operativa
Messa in sicurezza permanente
Bonifica
Ripristino ambientale
Riqualificazione del sito e del suo ecosistema

Remediation, rehabilitation, 
ecological restoration

Criminal/administrative 
sanctions 

Criminal Code (modified by Law 
n. 68/2015), Art. 452-terdecies

Ripristino, recupero dello stato dei luoghi Remediation, rehabilitation

Conservation laws (protected 
areas)

Law 06/12/1991, n. 394
D.P.R. 12/03/2003, n. 120 

Ripristino, risanamento, restauro ecologico, 
riconnessione ecologica, riqualificazione, 
ripopolamento, recupero, reintroduzione

Remediation, rehabilitation, 
ecological restoration

Land use planning D.lgs 34/2018, National Strategy 
on Forests
D.Lgs. 22/01/2004, n. 42,  Code 
of cultural heritage and 
landscape

Ripristino delle condizioni di sicurezza e di instabilita' 
ecologica dei boschi
Recupero produttivo delle proprieta' fondiarie 
frammentate
Miglioramento, Rimboschimento 

Remediation,
Rehabilitation,
Ecological restoration
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4. Cross-analysis: the legal-ecological nexus

● CONSERVATION LAWS
● REMEDIATION AFTER DAMAGE 
● LAND USE PLANNING INSIDE PROTECTED 
AREAS 

● DEVELOPMENT LAWS AND 
INDUSTRY-SPECIFIC REGULATION

● CRIMINAL SANCTIONS
● LAND USE PLANNING OUT OF PROTECTED 

AREAS



Intermediate conclusions:

- Italian terms for restoration:

rivegetazione, rimboschimento, recupero ambientale, ripristino, 
ricostituzione, ricomposizione, sistemazione, rinnovazione artificiale, 

ripristino dello stato dei luoghi, risanamento, messa in sicurezza, bonifica

Do conservation laws and remediation after damage 
effectively aim for ER?

SYSTEMIC AND FINALISTIC INTERPRETATION OF THE LAW 



5. Conservation law: L. 06/12/1991, n. 
394 Framework Law on Protected Areas

Purpose Art. 1.3
• The law aims at conserving animal and plant species, 

but also aims at achieving integration between man 
and the natural environment 

Incentive measures Art. 7
• Incentives reflect such balancing of values 

Park Regulation Art. 11
• The planning of activities within protected areas cover both 

ecological works and cultural activities 



Is the environment really protected?

The protection of the environment is considered to be 
one among different legitimate interests, implying “not 
absolute, but relative unbuildability” (art. 6)

to be assessed on a case-by-case basis (T.A.R. Salerno, 
06/06/2012, n. 1225) through a special environmental 
impact assessment (T.A.R. Cagliari, 07/04/2016, n. 329)



Preminence of environmental interests

Grounds for projects’ annulment (examples): 

- Protection of breeding sites for protected species (Wind energy site - T.A.R. 
Sardegna, 23/10/2020, n. 573)

- Lack of adequate assessment (Restaurant construction, T.A.R. Cagliari, 
07/04/2016, n. 329)

- Disturbance to protected species and inadequate compensation measures 
(T.A.R. Abruzzo, 03/01/2022, n. 1)

- Insufficient level of detail in compensation measures (Florence airport, Cons. 
Stato, Sez. IV 13 febbraio 2020, n. 1164)



Event Activities Legal consequence Mandatory Order 

Activity not in accordance 
with the Plan
Art. 6.6

-> Environmental Impact 
Assessment

Safeguard measures Immediate restoration to 
original state and the 
possible restoration of 
damaged plant and animal 
species 

Contracting 
authority,  
Owner of the 
undertaking, 
Works director

Ministry, 
Managing 
Authority  

Activity not in accordance 
with the Plan, regulation 
or authorization
Art. 29

Safeguard measures Immediate suspension of the 
activity itself and in any case 
the restoration to original 
state or the restoration of 
plant or animal species

Offender Protected 
Natural 
Area 
Manageme
nt Body

Infringement of the Penal 
Code
Art. 30

Sanctions Seizure of what has been 
used to commit the offences. 
Restoration to the original 
state of the damaged 
area, where possible, and in 
any case is obliged to 
compensate for the damage

Offender Court, 
other body 
in case of 
flagrante 
reato



5. Remediation after Damage: Legislative Decree n. 152 of 2006 
(Environmental Code) Art. 240 Definitions of restorative measures

MEASURES OF 
PREVENTION

• Measures to 
counteract an 
event, act or 
omission that might 
create an imminent 
threat for human 
health and the 
environment, 
meaning that there 
is a sufficiently high 
probability of 
damage occurrence 
in the next future, 
to prevent or 
minimise the risk.

EMERGENCY 
SAFETY 

MEASURES

• Any immediate or 
short-term 
intervention in the 
event of sudden 
contamination 
events of any 
nature, designed to 
contain the spread 
of primary sources 
of contamination, 
prevent contact 
with other matrices 
present on the site 
and remove them, 
pending any further 
remediation or 
operational or 
permanent safety 
measures;

OPERATIONAL 
SAFETY 

MEASURES

• Set of interventions 
carried out on a site 
with activities in 
operation aimed at 
guaranteeing an 
adequate level of 
safety for people 
and the 
environment, 
pending further 
interventions for 
permanent safety 
or remediation to be 
carried out at the 
end of activities. 
They also include 
contamination 
containment 
interventions to be 
implemented 
temporarily until 
the remediation or 
permanent safety is 
carried out.

PERMANENT 
SAFETY 

MEASURES 

• Set of interventions 
aimed at 
definitively isolating 
the polluting 
sources from the 
surrounding 
environmental 
matrices and 
guaranteeing a high 
and definitive level 
of safety for people 
and the 
environment. These 
tools must include 
monitoring and 
control plans in 
compliance with 
urban planning 
regulation

REMEDIATION

• Set of interventions 
aimed at removing 
sources of pollution 
and polluting 
substances or at 
reducing their 
concentrations in 
the soil, subsoil and 
groundwater to a 
level equal to or 
lower than the 
threshold risk 
concentration 
values   (CSR).

ECOLOGICAL 
RESTORATION

• Any measures to 
recover the 
environment and 
the landscape, also 
as a complement to 
remediation and 
permanent safety 
measures, which 
allow to bring the 
site back  to its 
effective 
destination in 
compliance with 
urban planning 
instruments.



Event Activities Legal consequence Mandatory Voluntary

Discovery of a threatening 
event / historical past 
pollution

Measures of prevention Obligation to inform the PA 
within 24h,  implementation 
prevention measures

Liable party 
AND 
landowner

Third 
interested 
(non liable) 
party

Analysis pollution levels 
after adoption of 
prevention measures (or 
not)

Emergency safety measures Obligation to reduce the level 
of pollution and to inform the 
PA on site conditions within 
48h and to send out a 
remediation plan before the 
following 30 days

Liable party
AND
LOCAL 
AUTHORITY (if 
liable party is 
unknown) or 
REGIONAL 
AUTHORITY

Third 
interested 
(non liable) 
party

Pollution level higher than 
thresholds for risk 
concentration 

Remediation and 
permanent safety measures

Possibility to complement 
remediation with ecological 
restoration aimed at bringing 
the site back to uses in 
compliance with urban laws

X X



Remediation after damage: Legislative Decree 
n. 152 of 2006 (water, protected areas, soil)

Art. 302, par. 9
By "restoration", even "natural", we mean: in the case of protected waters, 

species and habitats, the return of damaged natural resources or services to 
their original conditions

Art. 303
(These provisions) do not apply to pollution situations for which remediation 

procedures have actually started, or remediation of sites has been initiated or 
has been carried out in compliance with the regulations in force, unless 

environmental damage still occurs.



The interpretation of restoration 
obligations in case of insolvency 
❖ The obligations to restore upon the insolvency administrator have been 

delineated either by the doctrine and the jurisprudence.
❖ Two main judicial approaches
❖ First judicial approach: the insolvent administrator takes on all the obligations 

lagging on the insolvent party. 
❖ Second judicial approach: the mere fact that the administrator has some power 

over the insolvent goods is not sufficient to charge him of active duties, 
including safety measures.

❖ The Italian highest court (Corte di Cassazione) upheld the second approach in 
2014.

❖ It is up to the public administration to execute the obligation to remediate the 
damage and then to ask for being refunded by the insolvent company.

❖ Given that the public might not have sufficient money to remediate the 
damage and that remediation procedures might last longer than the normal 
length of the insolvency procedure, it is obvious that insolvency makes hard to 
implement the polluter pays principle (Vitiello 2014).



7. Conclusions
► Based on the research, there are obligations to achieve ecological 

restoration

Yet, there are many hindering factors:

► Plurality of values
► Lack of definitions
► Ambiguous/partial obligations to restore

Next steps: 
► Complement the systematic interpretation of the law with interviews of 

stakeholders
► Stakeholders’analysis of costs bearers and beneficiaries of ER
► Incentives by policy tools 


